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In Re: 

UNI!ED STAT~S Rl\NKRLlPTCY COURT 
WESTERN DISTRICT OF NORTH C.I'U\OLINA 

Case Nc. 95-31BGi 
Cl:ar::ter 13 

Camil~ia Withers 
)tltl9[l>ldll' 1-:JlH\ED Of. DEC 0 2 \99& 

r.:cbtor. ) 

--·--------- ___ I 

ORDER GRANTING MOTION OF CAMILLIA WITHERS TO REOPEN CASE AND 
MOTION FOR SANCTIONS FOR VIOLATION OF' THE DISCHARGE IN,TIJN"CTION 

':'his m<'~tter is before tt.e cou:ct for hearing on Carr.illia 

\'lithe~::;' (debtor's) Motion to P.eopen CasP: a::1d Motio;J. fo::c S.Jnr.tions 

for Violation of tj_e Dischc.rge Inj·.mctic·1~. -~'he court ha~; c:onclnded 

that Y1s. Withee;' Mot.:..on to Reopen CaRe sr-tould be granted. In 

addi tio::-1 1 t':·1e court has concluded that the nc:ticns of Lewin 

Mortgagf.! Corporation and i "::s t:red::ces~'nr, 

Corporation, constit11te n violation oi the disch~rge 1n4~nclion. 

Consequently, Ms. Withers' Motion tor Sancticns far V.ol~tton cf 

FINDINGS OF' FACT 

l. In December 1995, Ms. Wi t.he:"".s ii led a Ch:::~pte"r 1 3 plo.n 

which p:::-opo:::ro:d payments of $250.00 per month for a ten pe-:-:::r:nt 

pa. yont-_ to her general unsecured credi lcrs. T!1c plar. inc.:h:.Cc::-1 c. 

pre-pet.:..tion :nortyagl? ancearage c_~aJ:n held hy fnland Moc;:;gage 

CurporCJtion (Inland) {predecessor tc Irwin IY.:ortl}i'lSfP C:orpGration) iu 

t:r.c amount ~1f .$8, 000.00 as a secured c I aim f:Jr payment by the 

'::'rustee. Tl'.e plan also provided tor c·ngoing c~;rrent mor"Cgc.ge 

payments to -~nland in thf! amo,.mt.:_ o~: $69i;. O·:J pr:::r monLh to he pAid 

direct.l y to I nlanct by Lh~ clebtor':::; non-ti 1 ~ nq spouse. 
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? The Uebtor listed Inland on the :-::rc:!dit:or' o=; matrix filed ir.. 

the c:..se ar:.ci. Inland received a copy of t:he § 341 First Meeting 

Notice. No reiJresen":ative of Inland appeared at the § 3(1 ?irst 

MeetinJ of Creditors. 

_1_ Following th~ First Hceting of Credil.:.ors, the Trustee 

rt:coTidlended confirmation of the Chc_pter 1.3 plan with pA.ymP.nts cf 

$2~l8. cr.1 per month for a ten percent pay:.-mt to ge.uc,rnl nr,Jr:cnred 

credi~ors an~ with Tnland's current monthly rortg3a~ to be paid 

outslri.r? the plan by Hs. Withers' no:c1-fil.i?:c_1 spouse. '!'he Plan Wai:i 

confir:ned by order duted Jam.:.ary 26, ·; 99G. 

i:. Inland did not file a pre of of cj_airn for its pre-t=e':-.il· ion 

arrear.ct~Je. 

:::,. The Trustee properly served Inland wi\:h a copy ()f Lhe 

J:vlotion of Trustee for Allowance uf c::..aim.s Deb"rminatir..n and 

De:'lign3tion of Unsecured Percentage Dividend. This Motion 

indicat.ed that Inland had not filed a "roof of claim for che 

mortg?~.ge arrears owed to it by the debtor. Inlar:d dia_ not r.·e:.;pond 

to th.:.s motion. 

6. Despite not having filt;d a proof of claim, Inland 

participated in the bankruptcy c.::ue by :::·ili.ng u. Eotiou ftn· F.el ief 

from Jl.utomatir: Sti3y and from Co-Debtor St:lj-'. The parties resolved 

the Motion for Relief fron Automatic Stay and f:c:om Co-Debtc-'r Stay 

and entered d Conser.t Order Hodityinr;~ .F.Iltorn.'ilic Stay and co~ 

Debto~-' ,o; Stay. 

0 on June 2, 1998, Ms. Wi th,~rs '. s·uccessflllly completed her 
Ch·:tptPr 1.1 plan and hoth the Motior_ fer D1.:scharge ?nd t:'le 3'inul 
Decree were entered and .served en all parties i::1 the case, 
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including Inland. 

8. Just over one month follov~.ing the deb':cr' s d: schurge from 

her Cha?ter 13 case, Irwi:J. Mortgage r::orrorati en ( 1 :-wj n), ~\rh_lciJ !-:ad 

succeeded InL=tnd Mortgage Corpcrallo:], j_nf·:..:-:::t'led the debtor t::1o.t _it 

wns bc->c_j'; nninq foreclosun~ proceedings c1:uJ ~kr:tandeJ ;,i/1, 000. Q[J f.rom 

the deb to::. The $2J, OUO. 00 reprP.Sf-''Jt crJ till:". prr--peti tion rnort.gage 

arrearages together with late charges, incerest, and fees. lrwin 

pr:Jceeded Lo file the foreclosure actior_ in the NoL·th Caro_:_ina 

:_;l"ate ,-•ourts. Shortly thereafter the deb:~or filed Lhis No: ion to 

Reopen c:ase a:1d Motion for Sunctions for Vi·')lution o£ the Discharge 

Injunction. 

CONCLUSIONS OF LAW 

9. As an initial tr.atter, the c:Jur:L must detc;rminc ""''het-~1er Lo 

grant the dcntor's Motion to Reopen Case. SP.rt-_~ ')n 3.50 (b) of the 

B-:Lnkr:uptcy C0:::le governs when a cu:.;o:,, may b~ t·eupenC"d ;;;nd provi:ies 

that: "A cas<? may be reopened in the r.·:~·.:rt in v/n~;.::, :such casP WJS 

closed to adninister assets, to i3-c:cord rel.'J·~f to th<" debtor, ur: for 

Dt.her ~_·ause." 11 LJ.S.C. § 350(h). A~: thls cn;-;e VJ<-Js clo.sed in this 

cnurt:, the c:o·ct Hill reopen th0 ciebtc:::-' s Chapter 1 ~i ~d..SF' in order 

to allow her to move for sanctions agair.st Invin. 

lD. The main issue before this court becomes, t!:en, 1.-JLether 

Irwin's filing of the foreclosure actic~ violate3 the djsct1arge 

injunction of 11 u.s.c. § 524 (a) (2). Seclion 521 (a~ (2) p:covides 

J·hat "raJ dif:;ch<lrge in "' case un{i.e~ thi;; titlr operate::; as ~n 

injunc:Lion U(juinst tl:e cort'Jt'tehce'Jtent or- conLinuation of an action, 

tLr~ cmp::_oymenL of process, or an act, to ~ell cct, recc-,,rer or o::'fset 

any such debt as a personal liabilit::r' nf tht? debtor, ·wlwthe:t:. o:: nut 
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discharge of such debt is waived " ll:J,S.C. § 524(n)i2). 

In es:=:0.nce, 11 U.S.C. § 524 (a) (2) provides a broad injur:.ction 

uyu.iu~ 1..: leg<:tl proceedings and any otll'"L acts to collect a 

d2.scha~qed debt. 4 COLLIER ON BANKRUPTCY 1J S24.0L[L!J, at ~24-14 

(Law:::-ence P. King et al. F:d:s., 15Lh ed. rev. 199f:l;. The dischal:ye 

in_juttr.:tion :_s the equivalent of a :::ot.n-t ordel- ~u::::h thF.t-. CJny 

v-:.ola.tinn of the injuncLion can be s<>.nctioncd as contempt ot cc1urt . 

.l!i..._ Cunsequo:ntly, c:::editors must nai1~tuin proc<OJ-... Le~ L~ preve::1t 

violation ot ~~ 524 (a) (2) or risk be1n9 held l i_atle fur da:nage.s cmd 

11. The court must begin by reccqni 7.ir.q that Ms. ~'Ji thers 

p1·oposP.d to pay Inland's mortgage ar:rearage clGtirr. under her Cnapter 

13 p:..,,n and Inlanc did not object -;::o such trea:ment b€'tore 

~ c:onf_'__rmation ')f debtor's plan. ~Jnde:" ::1e ~0L)Vis_'__o~.s of 11 TJ _ s. c:. 

-

§ 13?7 (a) 1 oncce Ms. Withers' Chapter 13 pla:-1 was cr:'nfirmed both she 

and :ner- erect.::. :ors, inr::ludinQ" Inlar.d, ~-.rcrc bound by the terns ot the 

plan. 1 As Inland did not file a p:::-oof of cliiirn 1 however, tho 

Chapter 13 Trustee did not pay Inland's ~2,000.JO claim tor 

mortgage u~rearages. It is axio::natic that "creditors t ... ·ho '~'or.t to 

be recognized a~d participate ln a Chapter 13 case must tile a 

proot ~t clalm . . unlike in a Chapter li case where holders of 

non-disputed, non-contingent claims prcpetly ::;c~1e:luled do n8c .. " 

1 L_ U.S.C. § 1327 (a) provides: "'l'he p.rovi.sicns of a confirmed 
pl::m Llnd the debtor and each creditor, YJhe;:h8r or nnt_ t.h~? clairr. of 
such creditor is provided for by the plan, and whether or not such 
creditrJr has c~jecteci. to, has accepleJ, oL bas rejected the plan.'' 
11 u.s.c. § 1327(a). 
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Matter ('f :-;r·ct-t, 67 B.R. 1011, l013 (Bc:J.kr. H.D. Fla. 1986). 

12. Accordingly, then, the court must dete::.:mine ·wbether 

Jn,<i::-1' s $8,000.00 pre-petition mortc;aae a.rrearrtge clai_m vJas 

di.scf:arged from M5. Hithers' Chapter J::l c-3se 'A'hen .3he .succe:::sfHlly 

completed ber Chapter 13 plan despi t-2 the Loct tha-::: tl·:e Chapter 13 

Trust-r:r-' eli ri CJ.ot pay the cls.in. 

dischaJ:g'ed when Hs. \'1/'ithcr:;:;' Motio:l fln l.1ischar~rc ar:d the r'in;t_l 

De::::rec were e11tered in her Chapter 13 r:<>se, ther1 Irwir. necess.:Jri 1y 

viola~ed the discharge lnjunction l:::y :or.:_nging il.·s foreclGsure 

actior... 

13. Th..: disr:h<=~.rge it1 Chapter 13 is governed by 11 U.S.C. fl 

l.l2R(.J), -.,.hich provides ir_ material pr..r-:-:.: 

As soon as prac::t.lcable af::er co:nplotion by the debtor cf 
r..ll payments under the plar., unless t·h,. co·,;rt approves ?1 

t•Jritten ·,.,-aiver o: discharqe exe:::::uted b'/ the debtor a:t'ter 
t1:e unic.-r for relief unde= this chaph-~L, L~.f' r.on:r-t o-:ha:..:.. 
:_JL ant tLe deblur- a discharge of a 11 rl;:ht.::: provi ci.:-d f-:):C h·/ 
tl:.e plar: or dis a l.loweci under section b02 of l.h.i.s ti ~-1r', 
(~X(:ept any debt: 
(::_) prov::cded for under section 1322(:0; 1S; of t:hi:o title; 
(2) of the kind specified in p:o.ragrat:h (5), (8;,, or (::1) 

c1f section 523(a) of ~his title ; or 
(:'!) for restitution, or a c.:::.iminal fir1e, .'...ucludc:d in a 
:o,entence on t.he debtor's cor.viction :Jf w. cr·ime. 

11 u.s.c. § l::l?R(al. The genera.] proposition reg<ndinq thP 

dischnrge of claims is that if a claim is ~provided forn iii the 

Chul--Jtec 13 plan, it is discharged dt>spite \-J~wther the:! hal cler of thP 

claim r,as received distributions undeL· Ute plan. 3 KEITH H. LuNDIN, 

CHAPTER 13 BANKRUPTCY§ 9.16, at 9-29 \2nrl ed. 1994). "Provided for" 

u~ used ln § ~328 (a) means that a plan "'makes a provisicn' for, 

'deaL::; \.Jlth,' or ever, 'refers to' a cli-1.ln" r~ot"_ that the claim 1."/.J.S 
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p<tid either part~iJL_y or entirely by di.s::.r.i.butions nndPr the plan. 

Rake v wade soB u.s. 461, 474, 113 s.ct. :?187, 2193 (1993). ?or 

C"Xamplel the United states court of Appeals for· l_hc~ N:..nt~: c.:..rc·L· . .tL 

in In -:-he Matter of Joseph 5. Gret:LQ.W:, 705 F.2rl. 1118 (S·~h C1r. 

1983}, l1eld that a plan which proposed zcr-c· payrliPnt. ':"n unsect.:red 

credi'::ors "provided for" t_hose unse:..::nred df:'bt~ ~:;uch that oncP t~1e 

plan HctS confirmed and the required raynercts were made, UJ.e debt.s 

became dischargeable. In addition, :S 1328 :a) "u:1mistakably 

contemplates that a plan 'provide~ for' "'- -::-.::_aim 'dhen the p'_otJ c..1res 

o Je-:'~hJlt a::1cl allows for the ma.intenarh .. :'= ~_:f rP-:_r.:l<Jr payment<-: u11 

thal clat:n, as authorized by§ 1322(b) ('::>) ." .3..i:l.k.e, 508 U.S. at 4)4. 

Applying the foregoinq lo Ms. Wither::J' cr.apter :J ca3e, it :'.5 clear 

that her Ch<::tpter 13 plan provided ::or I:nJin' s mc::.-tgage ar::::-ec,rage 

claim :lespite the fact tha-: :rwin rece-''7C'd r.o distributions u~,der 

the p~an. 

1 ll. It is imporlant to note, hcweve:c, tl1at § 1328 (u.) prov1dc.::; 

three P.Xceptions to the genera_:_ dischar-r:Je, one Qf which is for 

cLuu'.c-; provided for under 11 U.:J.C. § 1322(b)(:)). Secllon 

13221b) (5) is the p:rovision of the Co::'l.e th,1'- -J.nt_hDrizE:s a debt01· to 

cure a defriult on a home mortgage b'/ rakl nr.?- p3yrr,er:L.'3 on arrParages 

under i1 Chaple:r- 13 plan. ~pecificalJ.y, ~; "13.?7. (b) \5) .:::I.:: ate~ tll_dt 

"Lhe p1an may . provide ful- the C.lri::-19· of any default wi :.:'1.i ·r- a 

t·easonable tlme and maintenance of payn'.cn~s 'Nhile the :-:n.:>c: 15 

pendinq on any unsecured claim or secun'rl. r,::._rtim on which thF> last 
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payment is due after the date on whi~h ::he final payment und~r t:J.e 

plan 1.s due . " 

l'J. ThLs, the ques":ion arise:::; v:hether the exception to tr.e 

di3ch<uge in § 13/:8 (<'!) for claims. providi:d for ,_meier § 1322 (h) (5) 

applies to only the a:crearage claim :Jr to bo'::h '::~e 3::-r-earacre claim 

anrl r_·-~'"" claim for regular month.:._y paymc:lts. WLcn t1s. Withers 

provided for Trwin' fl clai:rn ih her ::.::naptet· 13 plan, she treated ':he 

arrearJ.ge claim and the claim for regular mcnthly payrnen-:::s 2.s two 

separate deb' __ s, with the $8,0::10.00 a:rrearaq~ claim to be paid under 

t:hC': plan and the claim for reqular :nonthly pP.I.yrnents ::o b.;:; p21id. by 

Lhe deDlor' s non-filing spouse ou·:sicie o[ the plan. Lo:;gnlly, 

however, Irwi_n' s clc.im is a single debt, and th2.t debt is ttH:O 

ongoing long-tern debt excepted from di:::::..:harge in § 1.328 (a) (l). 

Consequently, the unpaid balance of lte l~nq -term jebt ~wed lrwin 

sunr.:!..ves Ms. Witf.ers' Chapter 13 .?r:~r:cP.ding, hut the c.rrea;age 

claim ·,.;as discharged when Ms. Wi Ul(~r.s :::;uccc:::stul_y complct2d her 

Chapt~r 13 p:an. 

16. It follows from this anal1sis that Hs. lrHthers emergeC 

fran her Chapter 13 proceeding havir:g di::;:::1arged her pr:e-petil.:.ou 

arrearage ol.Jligatio:1 aEd othendse current ln her rortg~ge 

pnymen-::s. By· attempting to collect tr_e discharged FJ.rrf:!nrng~ d0.h':: 

throw:rh foreclosure, Irwin violate(( the di::.~:-lart;rc iujuw_:t.i.r.;r~ uf 11 

U.S.C. § 521 (a) (2). Consequently, the court c::ll1cludes thdt it 

should grant tr_e debtor's mot. ion for sanctions ogainst IrHin. 
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17. This result is cons.:..stent v.Jith the cJllective nabJre of 

a bankruptcy proceedlng. l3<::~.nkruptcy provides the ~c l uti or~ t:J U.H::' 

circu:n:stance where a debtor's reso'J:rces arf_• ~nsuff.:..cier_t to satisfy 

all creditors i:~ full. It is designe~d to provide for :uarshali::1g of 

the debtor's resources and distribut-i nn of them to crcdi tors 

pursuant to prioritiP..s E!stablished by -=~e Bankruptcy Code and, .:..n 

the: rc1~.P of Chapter L~, pursuant to a. plan o: rP_orsanization. 

:Sankn.:.ptcy mcst be tho exr.lusive remedy in n:::-der to be effective. 

thus, the Code prov1des ~or a stay of all c~llectinn efforts other 

than in the ~')ankruptcy proceed.ing, and cii:ocharge of clai::-ts nDt 

filed in th0 bankruptcy proceeci.:..ng (c::_:=::~r proper notice) is 

ne~ess,;;ry t.o e.nforce t:1.at stay. ~)thenJis;;:. a crecti-:or CIJUld s:.._mply 

opt-out of tLe proceeding by failinq to tile a ::lai:u and t.~_en seek 

collection o:: its debt after comp~.et.:_on of thl"' pTocccdinq. To 

permit that would undercut the enti~e process. Jlere, r:-:-~vin 

received appropriate notice and V.'a~; provirlcd fc:- in the debtc:r' s 

plan, but failed to make a claim. Cis::::':1arge of that claim is 

required to enforce the policy and p.r:oce:-J.ur·es oi the: Corl.e, 

1 A. Il :i8es not appear that tbe deL tor has been Larn·_ed by 

Irwir1'~ actions other than by the aggravation a~d expertse of ~l1is 

proceeding. Consequenlly, the co·.1rt t.Las concluded that it ::;lt(.)ulrl 

aw21t:d r,ominal damagc5 and attorneys fees tu the de'otor. 

1~1. In;in'!; viclation of the discharge in.~uncUc.,n mJ.Y be 

remed ~. eci by d~smissa.l of its f:)reclosure proc02ed.ing and 
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re.irnpc.si.tion of the discharge injun::::L.:_on. 

/D. Th· s case is somewhat complicated by the fdr:t that the 

chaptc:c 1.3 prcceeding wa3 filed by M:S. W_ Ll1P ,.,,; --a 1: tv:'r tlL:ill j n i 'lt. I y 

by Hr. and r".:s. Withers in addit::.._on to the fact thaL Mr. unci 1'-t'.:;. 

Thus, the 

court emphasizes that nothjng a boot this :..l.P.c i .sion pllrport_s t:o 

affect the rights ot Irwin as they pertain to the debtor'~ non-

filing spouse. 

I: is thcre:ore ORDERED that: 

I. Camilli<::~ Wilhers' Motion t.:J Reopi:'n Case i~: :,Jr.·anted; 

2. Camilli a Withers' Motion fen· S:nc-::ions fo:t. Violetti()ll of 

the Discharge Injunction is granted; - 3. The discharge injunction of 11 u.s.c. § 52~ {a) (2) is 

appl.:..cab::._e Lc Irwin Mortgage Corporatic;:·l '>'Ji t:'1 respect J:c, the 

deb-7::;~' .'-3, Con, i llia Withe:t:s', prepetl t' or· _ Lres.Lag8 obli<,Jati·::;n; 

'J. lrwi_:l Ho-:--tga.ge Corpor;=_ticn-, :.:hall di.·nd~~s it·s forec1os·:Jre 

proceeding ag:1in.st_ the deb-:or's, Cc:trr .. Llli;; '!•lieJers', pn-·,rr:r;:y ·..vl t:1in 

14 day.:; of :te date of this OrriP:r; 

S. Irwin Mo:::-tguge Corporation shall pay $250.00 to Cami 1lia 

WitheYs ar1d -'?750.00 to her attorney, Drt<Ji~'l Badger, v.rithiu 30 days 

n'f the dF.ttc cf this Order, as rl;:om.:1ges w.ud iJ:_tcrnoys fees. 

December l, 1998. 
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