UNITED STATkS BANKRUPTCY (COURT
WESTERN DISTRICT OF NORTH CAROLINA

In Re: ) Case No. 93-31564
) Chapter 13
Camiliia Withers

) = VUTkReD OF  DEC 0 2 1998
! JUDARSAZHT 1 WTERED
)

Lebtor.

ORDER GRANTING MOTION OF CAMILLIA WITHERS TO RECPEN CASE AND
MOTION FOR SAMCTIONS FOR VIOLATION OF THE DISCHARGE INJUNCTICHN

This matter 1s befcre the court for hearing on Camillia
Withers' (dektorfs) Motion to Reopen Case and Motion for Sanctions
for Viclaticn of the Discharge Injuncticr. The ecourt has concluded
that Ms, Withers' Moblon te Recpen Case shculd he granted, In
addition, the courtt has concluded that the asticns of Irwin
Mortgage Corporation and its rpredocessor, Inland Morlgage
Corporation, constitute a wviolatien of the discharge injunction.
Consequently, Ms. Withers’ Motion for sancticns for Violaticn of
the Discharge Injunction should he grantea.

FINDINGS OF FACT

1. In December 1995, Ms, Wilhers liled a Chapter 12 »nlan
which proposed payments of $250.00 per month for a ten percent
vayout to her general unsecured creditcrs. Tne plan incluced a
pre-petition mortyage arrearage claim held by TInland Mortgzge
Corporation (Inland) (predecessor te Irwin Mortgage Corporation) in
the amount of £8,000.00 as a secured claim for payment by tha
Trustee,. The plan also provided tor cngoing current mortgage
payments o Inland in the amount of $6%0.00 per month to he paid

directly to Inland by Lhe debtor’s non-filing spouss.



2. The debtor listed Inland on the nreditorfs matrix filed in
the case and Inland received a copy of the § 341 First Meeting
Notice. No representative of Inland appeared at the § 341 First
Meeting of Creditors.

3. Following the First Meceting of Creditors, the Trustee
recommended confirmatrion of the Chapter 12 plan with payments cf
3258.00 per month for a ten percent payout to geucral unaccurad
creditors ann with Tnland’s current menthly rortgaoe Tto be pald
cutside the plan by Ms, Withers’ non-filing spouse. The Plan was
confirmed by order dated Januvary 26, 19924,

4, Inland did nnt file a prcof of claim for its pre-petition
arrearage.

3. The Trustees properly served Inland with a cony »f Lhe
Motion of Trustee ZIor BAllowance of Claims Determinaticn and
Designation of Unsecured Percentage Dividend. This Mction
indicated that Inland had not filed a o»roof of claim for <he
mortgage arrears owed to it by the debtor. Inlarnd dia not respond
to this motion.

6. Desplite not having filed 2 proof of claim, Inland
participated in the bankruptcy case by filing a Motion for Relief
from Putomatic Stay and from Co-Deptor Stay. The parties resolved
the Motion for Relief from Automatic Stay and from Co-Debfor Stay
and entered a Consent Order Modifying Auntemalic Stay and Co-
Debtor’s Stay.

7. 0On June 2, 1998, Ms. Wirhars surcessfully completed her

Chapter 13 plan and both the Motior for Discharge =2nd the Tinal

Decree were entered and served on all parties 1In the case,



including Iniand.

B. Just over one meonth follewing the debtocr’s discharge from
her Chapter 13 case, Irwin Mortgage Corroraticn (lrwin), which had
succeeded Inland Mocrtgage Corpcralion, informed the debtor that it
was heginning foreclosure proccedings and demanded 321,000.00 [rom
the debtor. The $21,000.00 represented the pre-petition mortgage
arrearages together with late charges, interest, and fees. Irwin
proceeded Lo file the foreclosure actior in the North Caroiina
state oourts. Shortly thereafter the debuor filed Lhis Mo*ion to
Reopen (lagse and Motion for Sanctions for Violation of the Discharge
Injunction.

CONCLUSIONS OF LAW

g, As an initial matter, the courl must determine whether Lo
grant the decptor’s Motion to Reopen Casec. Section 330(b) of the
Bankruptey Code governs when a cuse may ke veopened znd provides
that: “A case may be reopened in the courft in wnich such case wasg
closed to administer assets, to accord relicf to the debtor, or for
other cause.” 11 U.S5.C. § 350(b). As this case was ¢losed in this
court, the wourt will reopen the debter’s Chapter 13 case in order
to allow her to move for sanctionhs against Irwin.

10. The main issue before this court becomcs, then, whether
Irwin’s filing of the forecleosure acticn violates the discharge
injunction of 11 U.S.C, § 5324(a}(2). Seclion 524{a) (2} provides
fhat “Ja] discharge in & cage under this title operates as an
injunction against the conmencement or conlinuation of an action,
the cmployment of process, or an act, to Zollect, recover or offset

any such debt as a personal liability of the debtor, whether or not
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discharge of such debt is waived . . . .7 11 J,S.C. § &24{(a){2).
In esscnce, L1 U.8.C. & 524(a) {2} prevides a broad injuncrtion
uyuainst  legal proceedings and any other actes to collect a
discharged debt. 4 CoLLIER oN Bawnkrueptcy T 524.02[2], at 524-14
(Lawrence T'. King et al. Bds,, 15Lh ed. rev. 1925%8,. The discharde
injunction i3 the equivalent of a court order such that any
viclation of the injunction can be sanctionod as contempt of court.
Id, Consequently, creditors must nmaintain procedures Lo prevant
vieolation of & 5Z4(a} {2) or risk being held liable (or damages and
drtorney s fees., Id, T 524.02[2)[w]l, al 524-16.

11. The court must begin by reccgrizing that Ms., Withers
proposed to pay Inland’s mertgage arrearage claim under her Chapter
13 plan and Inlanc did net object t©o such treatmant hefore
confirmation of debtor’s plan. Jndzr the orovisions of 11 U.35.C.
$ 1327 (a), onrte Ms. Withers’ Chapter 13 plan was confirmed both she
and ner credizors, including Inland, were bound by the termz of the
plan.' As Inland did not file a procf of claim, howcver, the
Chapter 13 Trustee did not pay TInland’s S5&,000.30 claim for
mortgage arrearages. It i1s axicmatic that “ereditors who wart to
be recognized and participatec in z Chapter 13 ¢aze must file a
proot ot claim . . . unlike in a Chapter 1. cass where holders of

non-disputed, non-contingent claims vproperly scaeduled do not.”

"1 U.S.C. & 1327(a) provides: “'rhe provizicns of a confirmed
rplan bind the debtor and each creditor, whether or not the claim of
such creditor 1s provided for by the gplan, and whether or not such
creditor has objected to, has accepted, or has rejected the plan.”
11 U.5.C. & 1327(a}.



— . y

Septt, 67 BOR. 1011, 1013 (Baakr., M.D. Fla. 1586).

1z, Accordingly, then, the court must determine whether
Irwin's $8,000.00 pre-petition mnrtgage arrearage claim was
discharged from Ms. Withers’ Chapter 13 case when zhe zsuccsgsinlly
completed her Chapter 13 plan despite the Lact that the Chapter 13
Trustee did not pay the c¢lzim. If tThe arrearage claim was
discharged when Ms. Withers’ Motion for Discharge and Lhe Finzal
Decrec were entered in her Chapter 13 case, then Irwin necessarily
violated the discharge injunction ky bpringing its fereclosure
actiorn.

13. The discharge in Chapter 13 is governed by 11 U,.3.C. §
1328{a}, which provides ir material parz:

Az soon as practicable after completicn by the debtor eof
zll payments under the plan, unless tho court approves a
written waiver of discharge executed hy the dabtor after
tre order for reljiel under this chapter, lhe court shall
grant the debtor a discharge of all dahts provided for by
the plarn or disallowsd under scction 502 ol Lhls tirnlc,
oxeapt any debt:

{2) provided for under section 1322{h; 15, aof thisz title;
(z2y of the kind specified in paragragh (51, (B}, or (%)
of section 523(z) of this title ; or

(3} for restitution, or a csiminal fine, ‘ncluded in a
szentence onh the debtor’s conviction 2f a ¢rime.

11 7.s.C, § 1328{a;. The general propesition regarding the
discharge of claims is that if a c¢laim is “provided for” in the
Chapter 13 plan, it is discharged despite wnother the holder of the
claim has received distributions under the plan. 3 KEITH M. T.UNDIN,
CHAPTER 13 BRMKRUPTCY & 9.16, at 2-239 (2nd ed. 19%9%4). “Provided for”
as used 1n § 1328 (a) means fThat a plan “‘'makes a provisicn’ for,

‘deals with,' or even ‘refers to’ a claln” ror that the claim was



paid either partlally or entirely by distributions under the plan.

Rake v, Wade 508 U.3. 464, 474, 113 5.Ct. 2187, 2193 (1993). For

example, the United States Court of Appeals for Lhe Ninta Clrcouit
in In the Matter of Joseph S, Cregory, 705 F.2d 1118 (3'h Cir.
1383), held that a plan which proposed zcro payment Tn unsecured
creditars “provided for” theose unsecured debhts such that once tae
plan wag confirmed and the required payments were made, the debts
hecame dischargeable. In additicn, $§ 1328:a) “unmisztakably
contemplates that a plan ‘provides Tor’ =z claim when the plan cures
a default and allows for the maintenance of remqilar payments oh
that claim, as authorized by & 13Z2({b) (%).” ZRake, 508 U.3. at 474.
Applying Lhe foregoing to Ms. Withers’ Chapter 132 case, it Is clear
that her Chapter 13 plan provided for Irwin’s mcrtgage arrearage
claim ‘despite the fact that Irwin received nc distributicns under
the pilan.

14, It is important to note, however, that § 1328(a) provides
three exceptions to the genera®! discharys, one of which 1is for
Clalws provided for under 11 U.3.C. § 1322(b) (5. Seclion
1322ty (5} is the provision of the Code tha* authorizes a debtsr to
cure a default on a home mortgage by raking paymenls on arraarages
under a Chapter 13 plan. specifically, % 1322(L){5) shates that
“Lhe plan may ., ., . provide for the curing of any default within a
reasonable time and maintenance of pavmencs while the nasc is

pending cn any unsecured claim or secured claim on which the last



payment is due after the date on which the final payment under the
plan jis due . . . .7 11 U.5.C, & 1322(bh} (&].

15. This, the question arises whether the cxception to the
digcharge in § 13Z8(a) for claims provided for uncar & 1322 (h; (5}
applies to only the arrearage claim or to both the arrearade clalm
and the claim for regular monlhly payments. Wienn Ms. Withers
provided for ITrwin’s claim in her Chapter 12 plan, she treated the
arrearage claim and the claim for regular menthly payments as two
separate deb's, with the $8,000,00 arrearage claim to be paid under
the plan and the claim for regqular monthly payments —o be paid by
Lhe debtor’s non-filing spouse ouzsias of the plan. Legally,
however, Irwin’s clzim is a single debt, and that debt is the
ongoing long-term debt excepted from discharge in § 1328(a) (1).
Consequently, the unpaid balance of fLhe leng -term debt cwad [rwin
survives Mg, Withers’ Chapter 13 oroceeding, but the zrrearage
claim was discharged when Ms, Withers succczsfully completod her
Chapter 13 plan.

16. It follows from this analysis that Ms. Withers emergec
fren her Chapter 13 ptoceeding having discnarged her pre-petilion
arrearage cbligation and otﬁerwise curfént in her rmortgoge
rayments. By attempting to collect the discharged arrearago debt
throuoh foreclosure, Irwin viclated the discharge injunchbion of 11
U.8.C. § 524{a)(2). Consequently, the court concludes that it

should grant the debtor’s motion for sanctions against Irwin.



17. Thig result is consistent with the collective nature of
a bankruptcy proceeding. Bankruptcy provides the sclutiorn to the
circumstance where a debtor’s rescurces are nsufficlernt to satisfy
all creditors in full. It 1s designed to provide for marshaling of
the cehtor’s resources and distributicn of them te c¢reditors
pursuant to priorities established by the Bankruptcy Code and, in
the ease of Chapter 13, pursuant fo a plan of reorganization.
Bankriuptey must be the exclusive remedy in order to be offective.
Thus, the Code provides for a stay of all collection efforts other
than in the pankruptecy proceeding, and discharge of claims not
filed in the bankruptey proceeding {aZter proper notice) i3
necessary to enforce that stay. Otherwise a credi<or could s mply
opt-out of the proceeding by failing to tile a zclaim and trnen seek
collection of its debt after completion of the procceding. To
permit that would undercut the entire process. Here, TIrwin
received appropriate notice and was provided fecr in the debtcr’s
plan, but failed to make a claim. Discnarge of that claim is
required to enforce the policy and procedures ol the Code,

17, IL oes not appear that the deiztor has been Lharmed by
Irwin’s actions cther than by the aggravation and exXpense of this
proceeding, Consequently, Lhe court has concluded that it should
awatrd nonminal damages and attornsys fcez to the debtor.

19, Irwin’'s vieclation of the discharge inluncticn may be

remedied by dismissal of its foreclosure proceeding and



reimposition of the discharge injunclion.

J. This case is somewhat complicated by the fact that the

p

Chapter 13 proceeding was filed by M3z, W_lhers rakher than jointly
by Mr. and Mz, Withers in addition fo the fact that Mr. and Ms.
Withers are jeint obkligors on Irwin's Deed of Trust. Thus, the
court emphaszizes that nothing about this decision purpcrts to
affect the rights of Irwin zas they pertain to the debtor’s non=-
filing spouse.

Iz is therefore ORDERED that;

1. Camillia Wilhers’ Motion to Reopszn Case 1is granted:

2., Camillia Withers’ Motion for Sanctions for Vielation of
the Discharge Injunction 1s granted;

3. The discharge injunction of 11 U.s.C. § 524{a} {2) 1is
applicable tc Irwin Mortgage Corporabion with respect Lo the
debtor’s, Cemillia Withers’, prepetition zrrezrayge cbligation:

4. Irwin Mortgage Corporcation shall dismiss its foreclosure
proceeding agalinst the debtor’s, Carillia Withers’, property winthin
14 days of the date of this Order;

o, Irwin Mortgage Corporation shall pay $250.00 to Camillia
Withers and £750.00 to her attorney, David Badger, within 30 days

nf the date of this Order, as damages and atorneys fees.

g Rt

George R. Hodges

December 1, 1988,




